


8. On July 20, 2007, before finalizing the feature sheet for the property, Ms. Burton
provided Dorothy Lehman, a salesperson with Re/Max of the Battlefords, with
copies of the MLS data information to assist her in showing the property to an
individual who became one of the buyers.

9. On July 20, 2007, the buyers and sellers agreed to a $220,000 Residential
Contract of Purchase and Sale for the property. At that time the buyers’
representative knew that another party was interested in purchasing the property.

10. The transaction closed on August 5, 2007.

11. Subsequent to the purchase, Ms. Burton learned that the buyers had discovered
that the basement’s exterior walls consisted of preserved wood construction and
not concrete. Ms. Burton further learned that the buyer took issue with face brick
falling off of the front of the house, rotten window sills and casings in the living
room and on the main floor and the faulty underground sprinkler system.

12. Ms. Burton confirmed that the buyers sued the sellers in small claims for
problems with the property and were paid $5,500 by the sellers. The Real Estate
Insurance Exchange defended the action on behalf of the registrants and, to
Ms. Burton’s knowledge, paid no indemnity.

13. On September 10, 2008, the buyers complained to the Saskatchewan Real Estate
Commission claiming, among other things, that the sellers’ agent misrepresented
the basement as concrete when it was actually wood.

II. The Commission’s Decision

A Mitigation Hearing took place on April 16, 2009. The Commission accepted the
Statement of Facts and Admissions wherein Ms. Burton acknowledged the violation and
heard representations as to the appropriate sanctions.

On May 20, 2009, the Commission rendered its Decision wherein it stated:

In accordance with the Act and regulations, the Committee made the following orders

a) Pursuant to clause 38(1)(f) of the Act, that Lynne Burton receive an order of
reprimand for the violation of Commission Bylaw 726(a);

b) Pursuant to subclause 38(2)(a)(i) of the Act, that Lynne Burton, by July 24, 2009,
pay to the Saskatchewan Real Estate Commission, a $2,500 fine for violating
Commission Bylaw 726(a); and

¢) Pursuant to clause 38(2)(b) of the Act, that Lynne Burton’s registration shall be
suspended if she fails to pay any portion of the fine within the said period of time.

The Commission’s rationale for these penalties is as follows:

The Hearing Committtee, in considering the disciplinary action, considered Lynne Burton’s lack
of previous sanction history and her lengthy career in the real estate industry.

The Hearing Committee felt that as a previous broker/owner, Ms. Burton was tasked with
overseeing the work of other registrants and knew the importance of accuracy of listing
information.

In the Andy Schmidt case the property did not sell. No member of the public was hurt. In Lynne
Burton’s situation, Ms. Burton co-operated fully with the investigator; the property did sell and a
member of the public did not receive what they believed they were going to receive.



In coming to its decision the Commission considered the following factors as mitigating:
1. Ms. Burton cooperated during the investigation;
Ms. Burton admitted she was wrong;
Ms. Burton used all mandatory forms as required;
The outside wall of the basement appeared to be concrete;
The buyer and seller resolved the misrepresentation through small claims court.
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In coming to its decision the Commission considered the following factors as consequential:

1. Ms. Burton failed to review the SAMA assessment information to confirm that MLS listing
information was accurate;

2. the majority of basements in homes built at the time of the property in question in the Battlefords
were wood;

3. the panel felt that a prudent listing agent would have assumed that the basement was wood, in
view of the prevalence of wood basements in the area and of the same age as the sale property;

4. the obligation of a listing agent is to ensure that all information in a listing document is accurate.

1II.  Appeal

Ms. Burton’s appeal hearing took place at the Office of the Superintendent of Real Estate
on July, 14, 2009. Ms. Burton represented herself and Ed Miller was present on behalf of
the Commission.

At the hearing, Ms. Burton explained that she was appealing the quantum of the penalty
imposed by the Commission because:

1. she viewed the penalty as excessive and disproportionately high when compared
with precedents set by the Commission decisions: /n the Matter of Reg Kotlar,
June 5, 2007 (Kotlar), In the Matter of Donna Aldous, July 22, 2008 (Aldous),
and /n the Matter of Slade DeRoches, January 14, 2009 (DeRoches). Ms. Burton
explained that all three cases involved individuals who were fined for
professional misconduct and all three involved first time offenders: and

2. she maintains that she was held to an inappropriately high standard when the
Commission considered her experience as a broker as relevant in assessing the
penalty.

The Kotlar and Aldous cases involved individuals who were both responsible to oversee
others and Ms. Burton identified this common trait as relevant because she felt that the
Commission was holding her to the standard it would hold a broker or manager to
because she used to be a broker. Her argument was that her fine was excessive, even
when held to the higher standard that applied to a supervisor.

Ms. Burton explained that she was licensed as a salesperson, not a broker, and she
suggested that she should be held to the standard of a salesperson and not to the standard
of a broker or branch manager. As an example of a fine that she might expect, she cited
the $500 fine against Slade DeRoches as an appropriate.

a. Issues

i.  What is the applicable standard of review?
ii. Was the Commission’s decision on quantum reasonable?



b. Analysis

i. What is the applicable standard of review?
The Supreme Court of Canada recently commented on the judicial review process in
Dunsmuir v. New Brunswick, 2008 SCC 9 (hereinafter Dunsmuir), as follows:

In summary, the process of judicial review involves two steps. First, courts ascertain
whether the jurisprudence has already determined in a satisfactory manner the degree of
deference to be accorded with regard to a particular category of question. Second, where
the first inquiry proves unfruitful, courts must proceed to an analysis of the factors
making it possible to identify the proper standard of review. (para 62)

In previous decisions the Deputy Superintendent of Real Estate determined that the
appropriate degree of deference to be accorded to the Commission when reviewing the
reasoning and quantum associated with a penalty is met by the reasonableness standard
(see: In the Matter of Ivan Toledo, July 30, 2008; In the Matter of Linda Boxall,
September 12, 2008; In the Matter of Annette Katchan, July 30, 2008; In the Matter of
Terry Hincks, July 30, 2008; In the Matter of Garry Schriml, July 29, 2009).

ii. Was the Commission’s decision on quantum reasonable?
The Supreme Court explained the qualities to be considered in assessing the
reasonableness of a decision as follows:

A court conducting a review for reasonableness inquires into the qualities that make a
decision reasonable, referring both to the process of articulating the reasons and to
outcomes. In judicial review, reasonableness is concerned mostly with the existence of
justification, transparency and intelligibility within the decision-making process. But it is
also concerned with whether the decision falls within a range of possible, acceptable
outcomes which are defensible in respect of the facts and law. (Dunsmuir at para 47)

Applying the qualities that make a decision reasonable, my analysis will assess: a)
whether the decision making process as set out in the Decision reflects sufficient
justification, transparency and intelligibility to meet the test for reasonableness and, b)
whether the Decision falls within the range of possible, acceptable outcomes which are
defensible in respect of the facts and law.

The first part of the analysis requires an assessment as to whether the decision making
process reflected sufficient justification, transparency and intelligibility to meet the test
for reasonableness. I am of the view that the decision making process set out in the
Decision reflects sufficient justification, transparency and intelligibility to meet the test
for reasonableness. In sum, the Commission’s view that consumer and registrants’
interests should be protected by ensuring the accuracy of listing information is sufficient
to warrant a penalty in this case. Ms. Burton made no argument against this position and
chose to focus her arguments on quantum as set out in previous Commission decisions.

The second part of this analysis requires an assessment as to whether the Decision falls
within the range of possible, acceptable outcomes which are defensible in respect of the
facts and law.



Ms. Burton submitted at appeal that the Commission’s decision to fine her $2,500 was
unreasonable on the basis that it was excessive in comparison with previous Commission
decisions and that the Commission held Ms. Burton to the wrong standard when they
considered her previous experience as a broker as relevant to the fine assessment.

a. Was the quantum of the fine excessive in view of past
Commission Decisions?

In order to address Ms. Burton’s arguments respecting the quantum of the fine, I will
briefly summarize the cases discussed at appeal, as follows:

In Kotlar, Mr. Kotlar received a fine of $500 for professional misconduct when he
breached bylaw 726(b) by mistakenly including the area of a fourth level of the multi-
level home in the calculation of the above ground square footage for advertising
purposes. Bylaw 726(b) states that: “any advertisement or incentive or the offering of any
incentive or the participation in an incentive program to the public as an inducement to
trade in real estate undertaken or authorized by a registrant shall not be inaccurate.”

At the time of the decision Mr. Kotlar was registered as a broker. Factors considered in
assessing the fine in this case included the fact of its being a first offence, no evidence of
loss to any party, no evidence of Mr. Kotlar’s intent to mislead the public or other
registrants, the need to specifically deter Mr. Kotlar from failing to comply with the Act
and the need to deter registrants, generally, from failing to understand the rules they must
adhere to.

In Aldous, a branch manager was fined $500 for professional misconduct when she
released keys to a purchaser prior to the possession date and did so without the seller’s
approval. Factors considered in assessing the fine included a lack of sanction history, the
length of time the registrant had been working in the industry, the lack of evidence of
malicious intent on the part of Ms. Aldous and Ms. Aldous’s relationship with both
buyers and sellers. Ms. Aldous knew the parties and the Commission found that she did
not intend to grant possession by providing the keys to the buyers. Both specific and
general deterrence were cited by the Commission as bases on which to substantiate the
quantum of the fine and to highlight the rule that keys must only be released on the
closing date or with the permission of the sellers.

In Desrochers, a salesperson was fined $500 for professional misconduct when he
advertised a property for sale with underground parking when no underground parking
existed in relation to the property. In that case, the buyers and the buyers’ representatives
received an estoppel certificate as a part of the purchase agreement that confirmed that
the property management brokerage had implemented a policy whereby they no longer
warranted parking spots for units. In assessing the fine the Commission considered

Mr. Desrochers’ lack of previous sanction history, the concern that registrants understand
the importance of accurate listing information, and the importance of assuring the public
and registrants that they can rely on factually correct advertising,.



In reviewing these three cases, it is understandable that Ms. Burton might have expected
a fine of $500, given that this was the fine in all three of the foregoing cases. That said,
the Commission is not strictly bound to precedent. In the context of fines, precedent may
be valuable in predicting the outcome of a penalty hearing so long as the facts of the
previous cases are virtually identical to those under consideration. In cases where market
conditions have changed or where the facts of a case are materially distinguishable from
the facts under consideration, previous decisions on the amount of a penalty may have
less weight.

The Kotlar case involved a misrepresentation as to the floor space of a home. In that
case, the purchaser would likely have had the benefit of an inspection and probably
would have relied on the inspection rather than the representation as to square footage.

The Aldous case can clearly be distinguished on its facts. The considerations in assessing
a penalty in the 4/dous case, where a registrant provided the keys before possession date
without the sellers’ permission differ in terms of the type of harm and likelihood of harm.
Also in Aldous, the registrant knew both the buyers and the sellers and had provided the
keys with clear instructions to the buyers that the keys were not to be used until the date
of possession. In Al/dous there was a relationship of trust between the buyers and the
registrant that is not generally the case and the buyers clearly understood that the keys
were not to be used prior to possession and, in fact, they were not used. While the
potential harm of issuing keys prior to possession without the seller’s permission
warrants general deterrence, the A/dous case can be distinguished on the mitigating
particulars of the relationship with the buyers and sellers.

The facts of DeRoches are most similar to those of the present case. They involved a
situation where a registrant made a misrepresentation on the listing as to a fact that could
not have been ascertained by the buyer upon inspection. Even in this case, however,
there were mitigating factors in that the buyers, prior to the sale, received notice in a
document attached to the purchase agreement, that the parking spot was not guaranteed.
So, unlike the present case, where the buyers purchased the property without notice as to
the misrepresentation on the listing, the buyers in DeRoches did receive information
contradicting the listing information that ought to have adverted them to the possibility
that the underground parking spot was not guaranteed.

While the foregoing cases are somewhat instructive in that they address common
objectives of general deterrence and consumer protection, their facts are sufficiently
distinct from the present case as to be of little weight in assessing the reasonableness of
the penalty.

b. Did the Commission hold Ms. Burton to a standard that was
unreasonable?

Ms. Burton suggested that the Commission held her to the standard required from a
supervisor (broker or branch manager) as opposed to the standard required from an
associate broker. She explained that due to the inappropriately high standard to which
she was held, she was fined more than was appropriate for an associate broker.
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In the Decision the Commission stated that:

“the Hearing Committee felt that as a previous broker/owner, Ms. Burton was tasked with
overseeing the work of other registrants and knew the importance of accuracy of listing
information.”

Ms. Burton was unable to provide information as to how the duties of the broker or
branch manager differ from the duties of an associate broker in terms of providing listing
information.

I am also of the view that it is appropriate to take a registrant’s previous history and
experience into account when assessing the severity of non-compliance and any
associated penalty. Ms. Burton was previously a broker and ought to have understood
that providing inaccurate listing information is non-compliant and has the potential to
cause harm to a consumer.

The case law on this issue supports the principle that persons providing information to the
public for the purpose of selling property all owe the same duty. The case law confirms
that a salesperson, in the generic sense, owe the same duty to third parties as a broker or
branch manager would. In Real Estate Agency Law in Canada, William Foster,
Carswell, 2" ed., 1994, Foster explains that:

While the law recognizes that the salesperson is “not strictly speaking the agent” of the
vendor or purchaser, but merely an employee of the broker, it has been held that the
obligations of the broker to the vendor and purchaser “extend to the employees of the
[broker], whether strictly engaged in promoting the sale of the property or not”. (at p. 31).

If the duties of a broker extend to a salesperson, generally, it is consistent that the
duties owed by an associate broker to a consumer are the same as those owed by
brokers or branch managers, when dealing with third parties.

For the purposes of this appeal, this means that the duty to ensure the accuracy of
information on a listing is the same for all registrants, whether the listing is
prepared by a broker, a branch manager, associate broker or a salesperson.

Since brokers, branch managers, associate brokers and salespersons all owe the
same duty when providing listing information to third parties, Ms. Burton’s
argument that she was held to an inappropriately high standard fails. The
reasonableness of the quantum will be assessed below.

C. Conclusion

On the matter of quantum and the principle of general deterrence, the Commission has
the responsibility to assess the amount of a penalty in a manner that takes into account
both the seriousness of the breach and the relative need for deterrence. So it is possible,
for example, that the Commission might change its general approach to fining by raising
the penalties to ensure that registrants are effectively deterred from committing breaches.
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When market changes lead to greater profits a rise in the cost of penalties may be
warranted to ensure that registrants are deterred from non compliance, as opposed to
merely viewing penalty amounts as a cost of doing business.

In this case, where the inaccuracy had to do with the composition of a basement, it is
reasonably foreseeable that a purchaser relying on the listing information could suffer
serious harm. In the worst case scenario, the purchaser might need to replace the
basement in its entirety. The potential harm to a purchaser in this case was significant
and when combined with the fact that the inaccuracy was not ascertainable upon
examination of the basement, more likely.

The question in this case is whether in light of previous penalties, the facts of this
particular case including Ms. Burton’s experience and in light of current market
conditions, a fine of $2,500 is reasonable to achieve both a specific and general deterrent
effect. In my view it is.

The Commission’s Decision in this case sends a stronger message to registrants than
previous decisions have, but it remains a within the bounds of reasonableness.

Registrants have a duty to ensure that consumers can rely on accurate listing information.
The quantum of the penalty may appear high in light of previous fines. It is just as easy
to argue, however, that the previous fines were on the lower end of reasonableness if their
objective was to deter registrants, especially in light of current market conditions in the
Saskatchewan real estate industry. The fine in this case sends a clear message and its
effect is clearly deterrent. A registrant may be subject to a $2,500 fine if he or she
chooses not to ensure the accuracy of listing information used in the course of a sale.

If a registrant provides information to a potential buyer or seller for the purpose of
dealing with a property, the potential buyer or seller should be able to rely on that
information at the time of making the decision as to whether the purchase or sale of the
property meets his or her needs.

In this case, Ms. Burton’s intention is of less weight when compared to the need for
general deterrence. To allow a registrant’s intention to diminish the penalty in this case
could send a message that it is acceptable to provide the public with inaccurate listing
information even though it might cause harm to consumers, reflect poorly on industry and
negatively affect other registrants.

For the foregoing reasons, I am of the view that Ms. Burton’s argument that the quantum
of the penalty is excessive does not stand.

Iv. Decision

Having reviewed the record, including the Commission’s Decision and Ms. Burton’s
representations at appeal, I find that the Commission’s decision making process was
reasonable in that it reflected sufficient justification, transparency and intelligibility. [
also find the Commission’s decision on quantum to be reasonable in the sense that it falls
within a range of possible, acceptable outcomes which are defensible in respect of the
facts and law.
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For the foregoing reasons, I hereby dismiss Ms. Burton’s appeal and confirm the
Commission’s Decision. As the Order was stayed pending the outcome of the appeal,
Ms. Burton shall pay the fine of $2,500 to the Commission by May 9, 2010.

In the event that Ms. Burton should fail to comply with payment of the fine, I hereby

order that Ms. Burton’s registration be suspended until such time as Ms. Burton pays the
full amount of the fine to the Commission.

Dated at Regina, Saskatchewan this 9" day of March, 2010.

o %

C.E. Thoﬁapson 4
Deputy Superintendent of Real Estate




