
30.� On July 8, 2008, Christian Didur notified the sellers’ agency that the Buyer 
had never met the deposit requirement of $1 0,000, and that the Buyer was 
coming to Saskatoon to "straighten things out". 

31.� On July 10, 2008, the Buyer notified Christian Didur that he had forgotten the 
cheque in Swift Current and that it would be arriving by bus at 12:45 PM. 
The cheque never arrived. 

32.� On July 10, 2008, the sellers’ agent advised the sellers that the Brokerage still 
had not received the deposit but that the Buyer was still intending on 
purchasing the property. 

33.� On July 11, 2008, the date of possession under the Sales Contract, Christian 
Didur notified the sellers’ brokerage in writing that possession would 
probably not be taking place. 

34.� Mr. Zuk learned that the sales manager did not notify the sellers’ brokerage 
and listing agent that the deposit cheques had failed to clear until July 11, 
2008. 

35.� The sellers lodged a formal complaint after they were notified, on the 
contractual date of possession, that their home had not sold. As of the date of 
the complaint letter, July] 1, 2008, the sellers became responsible for 
payments associated with two properties. They claim to be incurring 
significant debt due to having to pay two mortgages, including an additional 
$317,000 over their planned mortgage an10unt. They also claim to be carrying 
an additional debt of $1 09,000 on a line of credit that would have been paid 
off with the sale of their home. Costs of taxes, property insurance and utilities 
have also doubled, according to the sellers. 

36.� The sellers also claimed to have suffered a loss caused by the decline in the 
real estate market in their neighborhood. When their property was originally 
listed there were only three houses for sale on their street, whereas, on July 
11, 2008, the sellers claim there were six houses for sale. 

II.� The Commission's Decision 

A Mitigation Hearing took place on January 15, 2009. The Commission’s hearing 
committee accepted the Statement of Facts and Admissions wherein Mr. Zuk 
acknowledged the violation and heard representations as to the appropriate sanctions. 

On February 5, 2009, the Commission rendered the Decision wherein it stated: 

In accordance with clause 9(4)(a) of the Regulations and clauses 38(1)(f), 38(1)(g), 
38(2)(a)(ii), 32(b) and subclause 38(2)(a)(i) of the Act, the Committee made the 
fonowing orders: 

a)� Pursuant to clause 38(1)(f) of the Act, that the Brokerage receive an order of 
reprimand for the violation of Section 39(1)(a) of the Act; 

b)� Pursuant to subclause 38(2)(a)(i) of the Act, that the Brokerage, prior to March 31, 
2009, pay to the Saskatchewan Real Estate Commission, a $4,000 fine for the said 
violation of the Act; 
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c)	 Pursuant to clause 38(2)(b) of the Act, that the Brokerage's registration shall be 
suspended if it fails to pay any portion of the fine and costs within the said period of 
time; 

d)	 Pursuant to clause 38( 1)(g) of the Act, that the Brokerage, prior to March 31,2009, 
provide the Registrar of the Saskatchewan Real Estate Commission its written policy 
for dealing with dishonoured deposits which it receives when acting for buyers in a 
trade in real estate; and 

e)	 Pursuant to subclause 38(2)(a)(ii) of the Act, that the Brokerage, prior to
 
March 31,2009, pay costs of the Hearing in the amount of $1 ,000.
 

The Commission's rationale for these penalties is as follows: 

The Committee, in considering the disciplinary action, considered the Brokerage's lack of 
previous sanction history and the lengthy experience of Mr. Zuk and his Sales Manager in the real 
estate industry. 

The Hearing Committee found this to be a very serious situation. The buyer's deposit is a 
fundamental part of the real estate transaction. It goes to the basis of a contract. All parties are 
relying on the deposit to be valid. The buyer wants to know that the transaction will give them an 
interest in land; the sellers want to know that the buyer is serious and if they default, the deposit is 
there as a security for the seller; and the registrants may want to know that the transaction should 
complete and there is some security for their commissions. If the deposit is large or small it helps 
the seller determine how long to allow for conditions to be met and when possession should be. A 
deposit, when stipulated in a contract, becomes an essential component of the transaction. 

Therefore, when there is a problem with the deposit it affects every party to the transaction. The 
parties must know what is happening so they can determine what their respective rights and 
responsibilities are. It is not acceptable that only the buyer's agent or their brokerage know the 
facts. The listing brokerage and the seller must be notified immediately. Mr. Zuk said this was 
the policy of the Brokerage. The Hearing committee wants to stress that the policy is acceptable, 
but it must be implemented and followed. 

There was no excuse for the selling agent to have failed to notify the listing brokerage and the 
listing agent immediately on June 10 and again on June 19 that the deposit cheques had been 
dishonoured. There is no excuse for the Sales Manager of Realty Executives Saskatoon not to 
have notified the listing brokerage immediately when he became aware of the dishonoured cheque 
rather than waiting until July 7 to notify them. These actions put the sellers at significant potential 
risk and took away their right to decide how to proceed. The Brokerage is responsible for the 
actions of their agents and management. They must not only have the policy in place to deal with 
such a situation, but also must have procedures in place to ensure that the policy is being adhered 
to in all situations. Mr. Zuk should have been made aware of the situation on June 10th 

, not 20 
days later. The whole situation could have been dealt with then, with no charges to anyone, and 
with the sellers having the knowledge they had the right to have in time for them to make 
appropriate decisions. By creating the delay, the Brokerage took away this right from the sellers. 

Mr. Zuk stressed that this is a rare occurrence. It is also a very serious matter and one which had a 
very simple resolution: communication. The Hearing Committee wants to make it clear that the 
lack of communication does have serious consequences. It put the sellers in a very stressful 
position and did not allow them to make decisions. Had the Brokerage acted appropriately the risk 
of the transaction would have shifted to the sellers on June 10th 

. Instead, the Brokerage kept all 
knowledge to itself. This is not acceptable. 

The Brokerage acknowledges its responsibility for the situation. The Hearing Committee believes 
it is important that a written policy be in place as an example to the industry of the essential nature 
of the deposit and therefore has requested such a policy to be forwarded to the Commission. 
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As mentioned above, this matter had [an] easy resolution and has created significant problems for 
the brokerage, the registrant, the public confidence in the industry and two hearings for the 
Commission. Therefore it is appropriate that costs for the hearing be paid by the Brokerage. 

III. Appeal 

The Brokerage's appeal hearing took place at the office of the Superintendent of Real 
Estate on May 14,2009. Christian Didur, salesperson, Al Didur, sales manager, and 
Wayne Zuk, broker and owner, all of the Brokerage, spoke on the Brokerage's behalf. 
On behalf of the Commission Chris Mason attended. 

At the hearing, Mr. Zuk explained that he was appealing the quantum of the penalty 
imposed by the Commission because he considered the fines excessive and 
disproportionately high when considered in light of the Commission's response to the 
fact scenario that led to the Commission's 2004 decision, In the Matter ofLavern 
Carriere (Carriere). 

Mr. Zuk noted that the Commission's ruling appeared to hinge on an assumption that the 
Brokerage should have learned lessons from Carriere, even though that case addressed 
wrongs committed by a registrant and not a brokerage. Mr. Zuk further noted that the 
Commission's choice to charge the Brokerage in the present case represents a deviation 
from its previous approach in dealing with similar conduct by the brokerage referenced in 
Carriere. He noted that despite a similar fact scenario, the brokerage referenced in the 
Carriere decision was not charged by the Commission for its failure to notify the listing 
brokerage upon receipt of an NSF cheque. Mr. Zuk noted, during the course of the 
appeal, that he had recently spoken to the broker and owner of the brokerage referenced 
in the Carriere case and was told by this person that no penalties were imposed against 
the brokerage, no letter of reprin1and issued from the Commission against that brokerage 
and, no fine or hearing costs were imposed against that brokerage by the Commission. 

Mr. Zuk identified two distinctions between the actions of the brokerage described in 
Carriere and those in the present case. He explained that in Carriere the broker called the 
Commission for advice on how to deal with a case where deposit cheques were returned 
NSF and no sales manager was supervising the conduct of the registrant according to the 
facts described in Carriere. 

Mr. Zuk also emphasized the Brokerage's record of having operated for thirty years, 
conducting approximately 30,000 to 40,000 transactions without ever having appeared in 
front of the disciplinary committee. He further noted that the Brokerage fully 
co-operated with investigators. 

Both Mr. Zuk and Al Didur noted that in the last twenty years, the Commission had no 
precedent on which to found the fine amount of $5,000 against a brokerage and that 
without such a precedent the Commission's action in so fining offended due process. 
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Al Didur cited the Commission's past decision not to charge a brokerage at a time that 
was virtually concurrent, being 2004, emphasizes a significant disparity in the 
Commission's approach. 

a.	 Issues 

a. What is the applicable standard of review? 
b. Was the Con1mission's decision on quantum reasonable? 

b.	 Analysis 

a.	 What is the applicable standard of review? 
The Supreme Court of Canada recently commented on the judicial review process in 
Dunsmuir v. New Brunswick, 2008 SCC 9 (hereinafter Dunsmuir), as follows: 

In summary, the process of judicial review involves two steps. First, courts ascertain 
whether the jurisprudence has already determined in a satisfactory manner the degree of 
deference to be accorded with regard to a particular category of question. Second, where 
the first inquiry proves unfruitful, courts must proceed to an analysis of the factors 
making it possible to identify the proper standard of review. (para 62) 

In previous decisions the Deputy Superintendent of Real Estate determined that the 
appropriate degree of deference to be accorded to the Commission when reviewing the 
reasoning used to assess penalties is met by the reasonableness standard (see: In the 
Matter ofIvan Toledo, July 30, 2008; In the Matter ofLinda Boxall, September 12,2008; 
In the Matter ofAnnette Katchan, July 30, 2008; In the Matter ofTerry Hincks, July 30, 
2008, In the Matter ofGarry Schriml, July 29,2009.) 

b.	 Was the Commission's decision on quantum reasonable? 
The Supreme Court explained the qualities to be considered in assessing the 
reasonableness of a decision as follows: 

A court conducting a review for reasonableness inquires into the qualities that make a 
decision reasonable, referring both to the process of articulating the reasons and to 
outcomes. In judicial review, reasonableness is concerned mostly with the existence of 
justification, transparency and intelligibility within the decision-making process. But it is 
also concerned with whether the decision falls within a range of possible, acceptable 
outcomes which are defensible in respect of the facts and law. (Dunsmuir at para 47) 

Following Dunsmuir, my analysis will progress in two steps: 

1.	 It will assess whether the Decision reflects sufficient justification, transparency 
and intelligibility to meet the test for reasonableness; and, if the first test for 
reasonableness is met; 

2.	 It will assess whether the Decision falls within the range of possible, acceptable 
outcomes which are defensible in respect of the facts and law. 
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1.	 Does the Decision reflect sufficient justification, transparency and
 
intelligibility to meet the test for reasonableness?
 

Mr. Zuk, on behalf of the Brokerage, pled guilty to a charge of professional misconduct 
pursuant to subsection 39(1 )(a) of the Act. 

Due to Mr. Zuk's plea, the Commission had the authority to charge the Brokerage with 
professional misconduct. 

For the foregoing reasons, the Commission's decision to charge the Brokerage 
Executives with professional misconduct reflects sufficient justification, transparency and 
intelligibility to meet the test for reasonableness. 

2.	 Does the Decision fall within the range of possible, acceptable outcomes 
which are defensible in respect of the facts and law? 

Mr. Zuk appealed the quantum of the penalty on behalf of the Brokerage, and his 
representatives identified a number of factors that he thought the Commission should 
have considered more carefully in assessing the penalty and costs in this case. 

He explained that this was the Brokerage's first offence and that there was no precedent 
for such a charge against a brokerage. In fact, Mr. Zuk argued, there was no precedent 
for this charge and under similar circumstances previously, the Commission did not 
charge a brokerage. 

In the Decision, the Commission weighed the Brokerage's lack of previous sanction 
against the lengthy experience of Mr. Zuk and his sales manager, Mr. Al Didur, along 
with the seriousness of the charge. It highlighted the importance of the deposit in a 
transaction, stressing that the existence of the deposit establishes a sense of security for 
the seller, in terms of reinforcing a commitment on the part of the buyer to the 
transaction. The deposit also provides security for the registrant, since he or she can rely 
on the existence of the deposit as a protection for his or her commission. The 
Commission asserted, also, that the size of the deposit is used by the parties to a sale to 
manage risk for the participants in a transaction and to assess the appropriate length of 
time to allow for conditions to be met and to establish the possession date. 

Since it is the existence of the deposit that determines the respective rights and 
responsibilities of the buyer, the seller and the registrants, knowledge of a failure to hold 
deposits by the buyer's brokerage is viewed as extremely serious and unacceptable. 

By failing to notify the sellers' brokerage that the deposit had never been received, the 
sales manager and the Buyer's agent left the sellers to rely on the misrepresentation 
contained in the Notice to Remove Conditions which wrongly confirmed that the second 
deposit of $5,000 had been received by the Buyer's brokerage. While the sellers might 
have decided to continue with the transaction, if they had been informed of the 
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misrepresentation, it is just as foreseeable that they would have put their home back on 
the market. 

The fact that the deposit had not been received was identified to the sellers' brokerage on 
July 7, 2008. At that time the sellers' brokerage had not been notified that three cheques 
had been returned for insufficient funds and this fact was not identified to the sellers' 
brokerage until July 11, 2008. The distinction between these two facts is important, since 
the latter fact establishes that the buyer did not have the funds to cover the deposits; 
whereas the first fact only establishes that the funds had not been received. This is an 
important distinction and might well have affected the sellers' decisions respecting the 
transaction, since it highlighted the possibility that the buyer might not have access to the 
requisite funding. 

The Commission, rightly, addressed the fact that both policy and adherence thereto is 
required to meet the appropriate standard of care for a brokerage. It suggested that 
Mr. Zuk should have been notified of the failure to obtain the deposit on June 10th

, as 
opposed to June 30th 

. It also noted that if this had happened, the matter could then have 
been addressed properly. The fact that Mr. Zuk acted appropriately is outweighed by the 
fact that neither his sales manager nor the Buyer's agent followed Mr. Zuk's instructions 
and that both failed to notify the sellers' brokerage for seven days in spite of Mr. Zuk's 
instruction to do so immediately. 

I agree with the Commission that appropriate policies should have been in place to ensure 
proper handling of the deposit, but I would also note that any registrant with knowledge 
of a failure to meet conditions, whether the failure involves a deposit or mortgage 
financing or something else that is a condition of sale, is responsible for ensuring 
accurate disclosure to the other party in a timely manner. In this case, Christian Didur 
had removed conditions on the sale on the basis of a representation that a deposit had 
been received. As soon as he learned that this representation was inaccurate, he should 
have notified the sellers' brokerage. Christian Didur knew that the first deposit had not 
been received at the time he witnessed the Buyer signing the Notice to Remove 
Conditions. It is worth noting that the Notice to Remove Conditions should never have 
been sent to the sellers' brokerage, since it held out that the second deposit had been 
received when neither the second nor the first deposit had actually been deposited into the 
Brokerage's account. 

In light of these facts, I would suggest that the policies go further than addressing 
situations where cheques do not clear and should include registrant education as to their 
obligations respecting deposit handling requirements and contractual conditions. 
Education should address the criteria that should be met prior to the signature and 
sending of the Notice to Ren10ve Conditions. 

Registrants should be aware that there is a responsibility for transparent disclosure when 
it comes to the rernoval of conditions relating to the Sales Contract. If a party fails to 
meet its commitment under this contract due to the misrepresentations of registrants this 
could lead to a serious failure in consumer confidence respecting the industry. Similarly, 
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if a brokerage fails to ensure that proper controls are in place to ensure the safety of 
industry clients, this might result in serious harm to both consumers and the industry. For 
this reason the Commission was correct in its serious treatment of these matters. 

Carriere 
Much of the discussion at appeal centered around the Carriere decision. For ease of 
reference, I will summarize the relevant facts of that case. 

Mr. Carriere assisted a buyer in preparing an offer on a home, to close on 18, July, 2003. 
The offer included a condition that the sellers make improvements to the property prior to 
possession and a condition that a deposit of $5,000 be received from the buyer by 
June 26, 2003. On June 26, 2003, the buyer provided Mr. Carriere with a $5,000 deposit 
cheque and Mr. Carriere prepared the Notice to Remove Conditions, which the buyer 
signed. 

The Notice to Remove Conditions stated that the deposit of $5,000 had been received and 
that the condition of the deposit was removed. Four days later, June 30, 2003, the cheque 
was returned to Mr. Carriere for insufficient funds. On July 3, 2003, the buyer provided 
Mr. Carriere with another cheque for $5,000 which was also returned for insufficient 
funds 7 days later, on July 10, 2003. 

At some time between July loth and 15 th 
, Mr. Carriere informed his broker of the NSF 

cheques and the broker advised Mr. Carriere to notify the sellers' broker immediately. 
On July 15,2003, Mr. Carriere left a voice message informing the sellers' broker that no 
deposit had been received. The next day, on July 16, 2003, Mr. Carriere faxed the 
sellers' broker stating that all monies would be at the lawyers' and that they would pay 
Sutton the $5,000 deposit. 

On July 18,2003, the buyer's lawyer notified the sellers' lawyer that the buyers' lawyer 
would be returning the transfer documents since the buyers' lawyer had not received 
funds required for the purchase. Mr. Carriere did not hear from the buyers again and the 
property sold to a second buyer on September 26, 2003, at no loss on the sale price to the 
sellers. This was Mr. Carriere's second offence and, notably, the first offence included a 
finding that he had committed professional misconduct by stating to the sellers that he 
was 99.9 % certain that a transaction was going to proceed even though the buyer had 
failed to provide the deposit. 

With the objectives of specific deterrence, general deterrence and ensuring public 
confidence, the Commission issued an order of reprimand, suspended Mr. Carriere for 14 
days and levied a fine of $2,000. 

Influenced by the harm suffered by the seller due to the facts of the Carriere case, the 
Commission suspended Mr. Carriere for 14 days. In suspending Mr. Carriere, the 
Commission expressed its wish to emphasize the seriousness of Mr. Carriere's actions. 
The Commission assessed the fine on the basis that the quantum was appropriate because 
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this was Mr. Carriere's second violation. He had been fined $1,000 for his first offence 
involving the handling of a deposit. 

There are some key differences between this case and the Carriere case. 
1. The Carriere case involved the sanction of an individual and not a brokerage; 
2. Carriere was not supervised by a sales manager when he decided not to notify 

the seller's brokerage of the NSF cheques; and 
3. the facts of Carriere did not include a sales manager that failed to follow the 

orders of the brokerage's owner in a timely manner. 

I agree that the Carriere case has similar facts to the present case, however, the basis of a 
penalty is to deter and in the Carriere case the deterrence was directed at an individual 
and individual registrants. In this case, the message is the same in that both specific and 
general deterrence are relevant in assessing the penalty, but deterrence of brokerages and 
their directing minds is the focus of this decision. Of particular concern in this case was 
the poor judgment of the sales manager. In supervising his son, who was at the time a 
young and relatively inexperienced registrant, the sales manager determined that it was 
unnecessary to notify the sellers' brokerage of the returned cheques. He also failed to 
follow the instructions of the brokerage owner when he decided to wait an entire week 
before notifying the sellers' brokerage of the returned cheques and even then he chose not 
to mention the NSF cheques and instead only mentioned that a deposit had not been 
received. 

For the foregoing reasons I do not find the Commission's handling of Carriere to be 
determinative in assessing the reasonableness of the penalty or order in this case either in 
terms of quantum or with respect to its decision not to charge the brokerage identified in 
that case. 

Conclusion 

In this case, Christian Didur's decision not to notify the sellers' brokerage and sales 
manager Al Didur's decision not to notify the sellers' brokerage of the dishonoured 
deposit cheques, amounted to conduct that would reasonably be regarded as improper by 
other registrants. Mr. Zuk also admitted that Realty Executives Saskatoon had committed 
acts amounting to professional misconduct. 

It is reasonably foreseeable that the consequence of Christian Didur's and his father's 
failure to notify the sellers that the deposit cheques had been returned for insufficient 
funds could harm the reputation of registrants, generally, and it is reasonably foreseeable 
that the sellers could have been harmed under the circumstances of this case, as well. 

In deciding not to notify the sellers' brokerage that the cheques had not cleared, the 
Brokerage left the sellers, the sellers' brokerage and the sellers' agent to rely on the 
misrepresentation in the ]\Jotice to Remove Conditions, namely the misrepresentation that 
the full $10,000 was in the hands of the Buyer's brokerage. 
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The Commission has the authority to charge a brokerage with professional misconduct. 
While I was unable to find a case where this occurred previously, there is no rule that 
suggests that its choices not to fine a brokerage in the past must influence the 
Commission's choices in the future. If we extend that argument, the Commission would 
have no discretion to decide when not to charge a party for fear that such a decision could 
be held up as a precedent prohibiting future charge. 

In my view the Comn1ission's Decision clearly explains its rationale for assessing the 
quantum against the Brokerage. 

In light of the foregoing, it is my view that the Commission's Order that the 
Brokerage receive an order of reprimand, pay a fine of $4,000 and hearing costs 
of $1 ,000, as well as its order that the Brokerage provide the Commission with its 
written policy for dealing with dishonoured deposits, is reasonable. 

IV. Decision 

Having reviewed the record, the Decision and the representations on behalf of the 
Brokerage presented at appeal, I find that the Commission's decision making process was 
reasonable in that it reflected sufficient justification, transparency and intelligibility. The 
Commission's objectives of specific deterrence, general deterrence, confidence of 
consumers and registrants are all relevant and appropriately reflected in the 
Commission's assessment of quantum and its order for costs in the Decision. I find that 
the Commission's decision on quantum and penalty is reasonable and falls within a range 
of possible, acceptable outcon1es which are defensible in respect of the facts and law. 

For the foregoing reasons, I hereby dismiss the Brokerage's appeal and confirm the 
Commission's Decision. As the Order was stayed pending the outcome of the appeal, the 
Brokerage shall pay the fine of $4,000 and the costs of $1 ,000 to the Commission by 
January 31, 2010. 

In the event that Realty Executives Saskatoon should fail to comply with payment of the 
fines or the delivery of written policies, I hereby order that Realty Executives 
Saskatoon's registration be suspended until such time as it pays the full amount of the 
fines to the Commission and delivers written policies as required by the Order. 

Dated at Regina, Saskatchewan this 16th day of December, 2009. 
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